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OffiCE Jf $tC~£"AHf

RE: CC Docket Nos. 94-54, 94-102, 95-116,
ET Docket No. 9]:fJJ1
PR Docket Nos. 93-144, 89-552

EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to Jackie Chorney, Legal Advisor to Chairman Hundt on October 1, 1996. The
presentation summarized AMTA's recommendations regarding a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers II is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent W,de Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real time two way
interconnected voice service using a mobile telephone switching facility. that is
interconnected '>*lith the public switched neh·,orlc

§ 20.12{a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted with the publie switehed networl<, and Incumbent Wide Area SMR
Licensees.
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JOINT REPLY COJGll:lN'1'S 01' ..1G WON..
'I'D AMBRICAN MOBXLK DL.COIaIUlaCATIONS ASSOCIATION
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Alan R. Shark, Pye3ident
1150 l8th Street, N.W., Suite 250
washington, O.C. 20036

IlEX'l'BL COMMUNlCAT70lfS. INC.

Robe~t S. ~ooBaner

Senior Vice President ­
Government Affairs

800 Connect~cut Av~., N.W., Suite 100~

Washington, D.C. ~OC06

(203J 296-8111

Dated: March 1, 1996

Rieit H.fla
Teton Comm., Inc.
54$ S. Utah Av•.
Ida}10 Falls, 1P 83402
(208) S~2-0'75'J
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In response to th. Federal Communications Commission's (the

"Commission") r~cen~ request for short, concise joint pleadings

reflecting consensus positions amons parties, ~MR WON, the Ameriean

Mobile Telecommunications Association (-AMTA") • and Nextel

Communicat1onf;, Inc. ("Nextel lt
) (coll.ceively, the "CQalitionU

)

respectfully submit theae Joint Reply comments concerning the

licensing of Specialized Mobile Radio ("SMR.") systeths in PH. Docket

No. 93-144.

SMR Won is a trade assoe1ation of small business 800 MHz SMR

incuml:>ents. AMTA is a trade association representing numerO\ilj SMR

licen~ees -- both large and small. N8xtel iu the Nation'S largest

p~ovider of both traditional and wide-area SMR Qervice~. O~er the

past neaz;ly three yea.re: eaoh haa part1eipated r~,..tet15ivel)' i.n rille

makings implementing the re9ulato~y parity previsions cE the

Omnibus Budget Rflee'nciliat1on Act of 199) ("OaRA 93" j •

OBRA 9J mandated that the Ccmmieeion create a level regulaeory

playing field among all Commercial Mobile Radio Service (llCMRS")

providers. Thia has required a comprehensive restructuring of S~R

licensing rules, regulations and poliei@s affecting t.he opllf~at~_om'l,

interests and future business plan8 of all SMRs -- l~rge and Qmall,

local and wid~-area.

On December 15, 1995, the Commission adopted rules to license

the top 200 SMR channels On a Economic Area {ftEAh} basis. using

competitive bidding to selec~ among mutually ex~lu5ive .pplican~s

coupled with mandatory relocation/retuning of i~cun~entB to permit
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EA 11censee9 to obtain contiguous, exclusive use spectrum

comparable to other CMRS licensee~. . At the same tim." the

Commission adopted 8 Second Further Notice of Proposed Rule Making

(thl:' "FNPRM'" proposing EA lieensing by competitive bidding for the

lower eo SMR channels an~ 150 fermer ~rteral Category ch~nnela

reclassified pros~ctively for SMR-only use. These proceeding.

have been among the most contentious and fraetious in the wireless

communication. industry.

The Coalition membere have spent hundredlJ of hourI; identifying

areil8 of consem'Ufl and resolving di8agreem4!rl".~s te:a i.: apP~~.t?d

intract~:ble cnly a few months a.go. These Joint R~ply Commenta ar~

the outcome of these effort" and are an enormous achievement. They

build upon the licensing proposals in the FNPRM to resolve the

tI"ansition from site-by-site to U licensing on the lower channels

- - taking into account diff.rencea bet"ween the uses and paliilt

l1censir49 of this spectrum (ilnd the upper 200 channe~D. rn

combination with the underlying COl"l.~.:tpts or tt:·~ x"vles a1re«dy

adopted for the upper 200 channels, the coalition proposal balance;;?

the interests of new, emerging wid.-area SMR operators with the

needs of existing, t.aditional SMR operators.

Specifically, the Coalition supports the Commission' 8 proposal

to l1cense the lower 230 ch~nnels on an EA ba8iB uaing auctions to

resolve mutually exclusive applicatiQna. U:"11ik~ the top 200

channels. however, the lo,,,er 150 channe13 are individually

licensed, with some on a shared use basia. Moreover, the lower 80

SMR channels are interleaved with other allocatiofiS I making the

-1i-
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creaeion of large block~ of contiguous spectrum impossible. In

addition, as the Commission tentatively concluded, there. is no

posSibility of relocatin~ incumbents from the lowsr channels to

other comparable spectrum. Thus, EA licensing on the lower

channels must enable incumbent operatoru to continue serving the

pu~lic on their existing spectrum a8signmen ts with raasonable

opportunitie~ for expansion.

Accordingly, the Coa.lition proposes a pre-auction, chann~l-by­

channel, EA-by-EA settlement process for the lcwer 230 cnannelG.

EA auctions would occur only 2ft~ existing incumoent licensees on

the lower 230 channels, inclUding retunees from the upper 200

chann~lB. have had an opportunity to ftsettle~ their channels as

follows: if there is a single licensee on the channel within ~he

EA, it would apply to the Commission and be a~arded an EA license.

If there are Gaveral licensee8 on a single channel within the EA.

they would rece~ve a single EA license for tha~ channel under any

agreed-upon businesa ar.angement, e.v., a partnerah~p, joint

venture, or consortia. Non-settling channels in the lower 80 would

be auctioned in existing tive-channel blocks; those ~n the 150

channels would be auctioned in thre~ SO-channel blocks.

EA settlements are tully conai.stent: with thE' commission' B

competitive bidding authority in Section 309 (j) of the

Communications Act of 1934, as amended, direct ing the C'ommisflion to

use threshold eligibility limitationa and :legot:i~tion to avoid

mutually exclusive applications. Settlements would minimize the

number of ~A blocks requiring auctions, thereb; speeding service to

-1ii-
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the public. New entrants would not be foreclosed as they could

participate in the upper 200 channel EA ~uctions and the lower 230

auctions for non-settling EAs.

All incumbents should 1;)e free to participate in EA settlements

and to obtain an SA lic~n8e either indi~idually or as a aettlement

group participant. For non-settling EA blocks, the Coalition

aupports a competitive biddi~g entrepreneurial set-a.ide for the

lower 80 SMR channels and one of the 50-ch.nn~1 former Gene~41

category block•.

The Co.lition believe6J t.hat the EA settlement process, if

adopted, would result in near industry-wide suppcrt for EA SMR

licensing on all 430 SMR channels, including the general concepts

of the COmmi$8ion's auction and mandatory relocation deci$ions in

the First Report and Order in this docket. The Coalition

reepectf1.llly requests that the Comm:tBsion adopt its C'Orlseneus

prop08~1, as descrioed in detail herein.

-iv-
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••fo~. ~he

FBDBRAL CQIUI'C1fXCA'l''IORS COIGIIS8:tON
w.abingtOD, D.C. 30554

In the Matter of

Amendment of Part 90 ot the
commission's Rule. to Facilitate
Fut~re ~eyelopment of SMR Systems
in the 800 MHz Frequency Band

Implementation of Sections 3(n)
and 3J~ of the Communications Act

Regulatory Treatment of Mobile
Ser...,ices

Implementation ot Section 309Cj)
ot the C~uuications Act
Competitive Sidding

TOr The Comft1,••ion

)
)
)
),
),
)
)
)
),
}

J
>

PR Docket Nc. 93-144
RM-8117, M-e030
RM-8029

GN Dockec No. 93-252

P? Docket No. ~J-25)

Jonrr REPLY COMIIllln'I o.r BIG WON l

THE AMBRIeM KOBILlI TSUCOMIIUIfICA'rIONS ASSOCIATION
AND NlX'1'ZL COlllltJNI:CATIOIfS, INC.

ON THB S.COND PURTHZR )fOTICI OP PROPOSED RULB JUUCING

I • IlITrtODtlCTIOM

Pursuant to Section 1.4l5 of the Rules of the Federal

Communications Commission ("Comm.1.ii1on" l and the Second Further

Notice Of Proposed Rule Making (t1FNPRM'l) in PR Docket No. 93-144

("the December 15 Order") ,11 th~ Coalition of SMR WON, the

1\roeriean Mobile Telecommunications Associ.tian (nAAT~") ami Nextel

Communications. Inc. ("Nextel ll
) (eollectively the "Coalition")

---------------
1/ Amendment of Part 90 of the Commiasic'm' 6 Rules to

P'acilit&toQ Fut.ure Development of SMR Systems in the eoo MH:~

Frequency Band, FCC 95-501, released December 15, 1995 On January
11, 1996, the Commj,lfs1on extended the Comment c:1eadline from January
16 to February lS, and the Reply Comment deadline from v~nuary 25
to March 1, 1996. Public Notice, VA 9~-2, released January 11,
1996.
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respectfully submit Reply Comments !n the above-ref!renced

proceeding.i:,1

SMR WON i. a trade association of small busi~~8S Specialized

Mobile Radio ("SMR") incumbents operating in the 600 MHz barsd.

AMTA is a "nationwide, non-profit trade aSBociat1on," representing

the interest!j of spech.lized wireless interest. : :lcluding SMR

licensees. Nextel is the largest provider of SMR serviees in the

Nation, and all me~Der8 ot the Coalition ars active participants in

this proceeding.

After reviewing the approximately 36 comments filed herein,

the Coalition found widespread industry conseneu~ on the following

i."ueB:

(1) The Commission should adopt a pre-auction, c:hannsl­
by-channel, Economic Area (IIEAI1) -by-l.eonomi!; ArllBt.
settlement process for the lower 230 ch~nnelB·l/

(2) Mutually exclusive applications in E."\a that do not
settle ohould be ehosen throuan t'he c.uci; ion t")f fbr:a­
channel bloCKS on the lower ao SMR cnanneJs ~Dd three 50­
ch~nnel blocks on the 150 former a.neral Category
channels.

2:./ The Coal1tion supports the industry' _ consensUD proposal,
as set forth in their individual comments and the comment~ o! the
Personal communications Induet~AIlsociatj,on (IfPCIA"j, E.F. Sohnson
(I!EF""), pittencrieff Communications, Inc. (1IPCl") arld thE: U.S.
Sugar Corporation ("U.S. Suga.r ll ). Saeh member of tht"J Coalition may
lIubmit individual Reply comments.. C01"!.s!.stent wit!. the positions
taken herein.

~I All incumbents on the lower 230 channels CQuld
participate in EA settlements and recQiv~ an EA licens~

individually or as part ot a settlement group. The participants in
eacb EA settlement negociation wQuld be decermined by whether their
base station coordinates are located 'olfithin the EA. In the cas. of
certain channels which do not .ettle on an ~ basis, the Coalition
aupport& a competitive bidding entr~pr~;''1e\..\"Cial Bet-aside. as
discusseo below.
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(3) When coupled with the SA settlement. proceall, there is
consensue for designating o~e 50-channel l.lock and the 80
SMR channels as an entrepreneurial set aside, thus
permitting anyone to participate in the auction of the
two SO-channel lormer General Category bloeks·1/

(4) The Commis~ion should encourage a COGt
sharing/cooperative arrangemefit among the upper 200­
channel a\l~tj,on winner.. during the rfJtuning process.

(s) Ba~eline requirements for. achievins
facilities" in the retuning process are
herein.

(6) There is indulltry support for the general
the upp.r 200-ehannel auct.ion and
retuning/relocation process it coupled
industry's proposed lower channel settlement

II. DISCUi8;Q){

A. THB LOWER 80 AllID 150 CBAmUiLS

"~omparable

delineated

concepts of
mandatory

with the
process.

1. The Comments Reveal.g Substantial Ind~~ry~~idEJiYpport
For A pre-Auction, Chinnel-iy-Cha...ID1§UBttlementJroc~1W

On ThLLowe. 230 C}Janneu

The Coalition members ea~h proposed a pre-8uction settlement

process designed to 81mplify the trana1tion from site-by-site

11censi~g to EA licensing, increase the value of the lower

channels, prevent mutual exclusivity, and i'~rmit incumbemts to

continu"!l developing their exietins systems. Ti'!~ .?ettJ.~mant pZ'cceBS

i9 necessary since, ovet' the pact "two clecades of intensive

development," the exteneive shar.d use of the 150 former General

if The coali.tion supports th<e CC'..mmlsa1on's decision to
reclassify t.he 150 General Category ch~nni!la au prospectively SMR
only.
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Category channels, in particular, has ~esultea in a "mosaic of

overlapping coverage contours ... "~

UnliKe the upper 200 channel 15 , wherein each license was

granted for fi VB to 20 channelB, the lower lSO channels were

licensed on an individual basis often tOl.' shared use. This

licenaing "hodgepodge" makes the lower channals most uS'Iful to

lieensees already operating thereon, including the

retuned/relocated upper 200 ohannel 1ncumbents.

The coalition, 88 well as E.F. Johnson, peTA, pittencrieff

Communications, Inc. and the U.S. Sugar C.Jrpcrat.ion expressly

8upport prf.:-·"uction EA settlements a~ fol:"ow~· if thf:re i$ a

single 1 icensQta on the ehannel throughout the r':A, i ':' would h~ve the

right to ~pply for and be awarded an £A license. 1fthel'e are

several licensees on a single channel throughout the EA. they would

receive a single EA license for that channel under any agreed-upon

business ar::.ngement, e.g. I a partn.rship, joint ventur$, or

consortia·il The Coalition' II propol;ed EA settle:nent process,

tharefore, wo~ld elimi.nate mutual exolusivit.y for thfJ "s~ttled"

11 See Comments of AMTA at p. 19. Given the Commission's
decision in the First Report and Order to re-categorize the 150
former General Category channels as SMR chann::~le prospectively, and
it. proposal to license them on an EA basis thrQugh auctions. th.
Commission a.ppears to have eliminat.d the conventional cha.nnel
classification. These channel" should be prospectiv-ely av«ilable
for trunked use.

if AMTA at p. 10; EFJ at p. 8; PCIA at p. 17; PCi at pp. 6­
9; SM'R WON' at pp. 9 -11 i and U. S. Sugar at p. 13. The Coal:V:;.i.Qn
does not tundamentally disagree with the partial EA $e'ctlement
process o\ltlined in the Comments of SMR WON. See StolR WON at p. 10.
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channel ~nd make it unnece•••ry to u&e competitive bidding

licenslng procedures.

Wllile not expressly addressing the above proposal, the City of

Coral Gables, Florida ("Coral Gilbles"), Entergy Services, Inf;.

("Entergy"), and Fresno Mobile Radio, Inc. ( .. Fresno") recognize the

mrcessit:y of Oil pre-auctiQl1 settlement. Each highlighted the

complexities and limited utility of auctioning spectrum that is, as

Coral Gable. descr:lbed it, an "overcrowded hodgepodge. "1./ A pre­

auction EA settlement would remedy their COncerns.

UTe.. the Telecommunications 1\sEJociation ("UTe") stated that

public utilities .. pipelin~ companies and puhl.c aafet.y entities ar~

legally foreclosed from using th~ir financial reaources for

competitive bidding since they do not use the spectrum to generate

rev.nues.~1 M~ny are funded by states, localities and

tt\unicipalities, or citizen :ratepayer., which limits their allthorit:y

to engage in auctions -.2,/ Pre-aucthm settlett'.ents would assure

that public utilitieg and public safety orsa~iZ&tlon9 can

participate in .EA licensing of th«J lower channels instead of

relegating them to continued site-by-aite 11ce~&ing, thereby

precluding their expansion while the lOest of the industry mO'ves to

1/ Coral Gables at p. 6 (1o~r 230 channels are such &n
"overcrowded hoesepodge" that, without the .;ettlement of as many
chanllels as po.sibla J whoever wine the auctio:1'l would "owe So much
protection to ao m~ny incumb8nts over ~o much of tG~ market U that
the geographic license will be of little val~e tv th~ winner) .
See also Entergy at pp. 8-9; Fresno at p. 23.

1/ UTe at p. 13.

1/ Id.
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geographic-based licensing. While the Coalition agree~ tha~ these

hurdles arc solved by retun1ng/relocation on the uppe~ ~oo

channels, the Coalition also supports che Commie.ion's ~.ntative

conclusion that such ret\lning/rli!loC8eion is not feasible on the

lower channels.

2. ~.-AuctionS~ttll!m.ntsCgmply With Section ,309 (j LoE The
Communicatione AC~2f 1934

Permitting pre-auction EA eettlements fUlly complies with the

competiti VEt bidding provisions of Section 309 (j) of the

ComrOlmicaat ion.s Aet of 1934 ("CommuniC51tionoAct·'), lfl/ Tn to.c::.,

it would e:;cpre6Bly carry out the Commission's d~ty to take

nee.Geary me.sures, in the puhlic interes\:, to avoid mutual

exelusivity . Sect10n 309(jl (6) (El require. that the Commission

"U68 • . negotiation, ehreshold qualifications, ... an~ other

means in order to avoid mutual exclusivity in application and

The settlement proposal 1a just

that: a thre6hold qualification/eligibility limitaeion and a

Commigsion-endorsed negotiation process tt.at establishes a

regulatory framework to avoid mutually exclusive applications for

SA licenses on the lower 230 SMR channels.

Sectior. 309ljl of the ~ct authorize~ the Commission to select

among mutually exclusive applic".tions for retdio licens€'s. At

variou6 times, and to further different public: p-..:>licy ';::bjectiveo,

Congress has instructed the Commission to se13ct auen applicatlone

lQl ~1 u.s.c. Section 309(j).

11/ 47 U.S.C. Section 309{j) (6) (8) .
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through comparative hearings, random selection procedures and, moat

recently, ~ompet:itive bidding. These assignment proceliu;es are

unneeessary, however, if the applicants can avoid mutually

exclusive applications. Granting a single channel EA l1cenBQ to

settling 1ncum~nts on the lower 230 SMR channel. is fully

consistent 'Nith the commission' 9 Section 309 (j) competitive bidding

authority because it fulfills Section 309(jl (6) (E), as explained

above, by establishing a mechanilm to avoid mutual exclusivity.

Permitting pre-auction EA settlements Wt,uld facilitate the

expeditiou8 tran.ition ot lower SMR channel incumbents from eite­

by·8ite to EA licensing wherever possible, with auctions used only

for EA licenseea ~here mutu~l exclusivity pereist$.

Moreover, adopting a threshold eligibility limitation to

promote pre-auction, ehannel-by-channel EA eettl~mentB among

incumbents (including retunees) is in the public interest because

(1) the spectrum i¥ heavily licensed, most often on a ch~nnel-by-

channel or sh~red-us~d basis, and is therefore of litcle value to

non-incumbents; (4) it WQ~ld speed licensing and delivery of new

services to the publicilll and ()} it. would not fOreclc5e new

entrants from the SMR ~ndu8try. New ~ntrant8 coul~ still bid on

lil PCl;' request8 that the commission postpone tha ~.ower

channel 11ceIl81ng until the construction dea.dlines for all
incumbent systems have passed. PCIA at p. 18. The Co~lition

disagrees. This would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby slow1ng the provisior.
of new services to the public. These delays are not justified by
PCIA's speculation that channels may become available after
construction deadlines lap8e. If an incun1bent fails to timely
con$truct a ~tation, those channels should revert automatically to
the ~A licenaee(s} for those channels.
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lower channel EA licenses that do not .ettle, or the upp!r 200-

channel EAe, and they CQulQ participate through merser~r

partnerships and/or buyouts of existing SMR companies.

Furth~r. the EA settlement process is necessary to transition

the lower channels to geograph1c licensing in lighe of exl~ting

incumbent operations. unlike the upper 200 channels, where the
~eTd,eH/~r:td

Commission has pP9pliI...1' na"Qgni zed that incumbent$ can uul , ill be

relocated to permit EA liceneeee to introduce new technologies and

services requiring contiguous spectnJm, there is no possiQility of

retun1ng 1ncumbentB from the lower channels. GivRn tnis. the F~

settlement proposal affords a m~chanis\n to ince:rporate the existin9"

and future operations of lower channel incu~bentB -- taking into

account shared authori~ations and the non-contiguQl~a lower SQ SMR

channell> - - wi thin the transition to ge09rapM.c area 1 ieensing.

Additionally, the EA settlement prOC&S8 will ass1stthe voluntary

retuning from the upper 200 ehann91e by providing retuned

incomb.nts access to geographic-based licenses

There is eound commission prec~dent for limiting lower channel

EA settlements to incumbent carriers. The commission granted

initi~l cellular litensee on a geographic hasis with two blocks in

each area. Eligibility on one block WAe 1 imited to wireline

telephone companies to assure telephone company cellular

participation 1.1./ If the local telephone companit'!s were unilble

lit
companies
number of
area.

TJnder stat. regulation at the time, local teleDhone
had defined monopoly service areas, thereby limiting the
t&lephone company eligibles in each cellular licensins



2023319062 A!"lTA

FEB-29-96 THU 16:37 NEXTEL UASHINGTON

-9-

751 P.15 FEB 29 '96 17:11

FAX NO. 2022968211 P. 16

to settle. the Commission granted the license by lott.ry, p~r8uant

to its licensing authority under Section

309(j).~1 In many cases, the incumbent telephone companies did

settle. avoiding random selection, and the licensee "peedily

in1~1at.d new service to con8umer8.~/

'the proposed lower channel EA settlement process is comparable

to initial <;ellular lieensing, albeit the unresolved mutually

excluBive incumbent applieations would be chosen by auction rather

than lottery. There are compelling, public interest justificat.ions

for limiting pre-auction lower-channel Sl~ settlements to

incumbents, as discussed above, just ae there wa5 for the cellular

wirellne set-a5ide. If the SMa incumbent. do not settle, then the

EA license would be subject to mutually exclusive applications and

auctioned, juot as mutually exclucive cellular applicationa were

subject to a lottery. In tact, the proposed SA 88tclement process

is more inclusive than wae cellular licensing Rince ~~ applicant

(or ae least any small business) could bid on unQe~tled EAe; only

telephone companies in the geographic area could apply for the

cellular wireline license.

~/ Cellular Lottery ~ecision, 98 FCC 2d ~7S (1984).

1.5/ The Commission recently proposed a simil"'r eligi.bility
limitation in its AdValnced Televis10n (IIATVII) liC'~nB.i.ng proceeding.
Therein the Commiesion proposed to limit eligibility by allowing
l.ncumbent broadcastere to 'thave the first opportunity to acquire
ATV channels." Fourth Notiee Of Propo5ed RulQ Making and Third
Notice of Inquiry, MM Docket No. 87-~68, 10 FCC Rcd ~0540 (199S) at
para. 25.
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3. The Commission's Proposed Set-Aside

A number of p~rtle8 opposed the Commission'S proposal to aet

~8ide all lower 230 channels as an entrepreneur's block.JAI

They aS8er~ that an entrepreneurial set-a~ide could prevent lower

channel incumbents from bidding on the very spectrum on which ~hey

are operating and serving the public today since mar.y incumbents

would not meet the proposed small business revenue ceilings.

The Coalition agrees t~t denying incumhenta the right to

participat~ in the auction not only precludes their ability to

expand and potentially enhance their operations, but it also denies

them the ability to protect their existing op@rations while other5

could essentially "land-lock" them by obtaining the liA license. EA

settlements would enable these incumbents to continue offering

services and to grow their businesses.

Other commentere supported the entrepreneurial set-aside

concept b~ca.u$e it would provide IJp~cific opportunities for small

SMR businesses,J.J/ and the Coalition has agreed to support an

ill UTe at p. 14 (set aside II furthel~ compound [el the
unfairnecs of the reallocation of the channels for commercial
service" because moet publie ut.ilities and pipeline companies have
gross annual revenues far above any proposed n small business /I

limitation); pcr at p. 11 (opposed to an entrepreneur'. block that
applies the f1nancial eriteria to ineumbents); Entergy at p. 11
(denies large incumbents, 1,e., all utilities and pipeline
companies, the ability to bid on the very license on which they are
now operating, thereby d.enying them the right to protect their
assets); Tellecellular de Puerto Rico, Inc. ("Tellecellular") at p.
li Southern Company at p. Hi ("prevents SOme incumbents who desire
to retain their ehannsls from participating in the auctions"); and
EFJ at p. 9 (" fundamentally unfair to prohibit enti tie~ from
participating in such an auction if they already hold channels in
an EA. Ii)

~f Bee, e.g., Fresno at pp. 28-29; SMR WON at p. 2~.
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entrepreneurial set-aside limited to the.lower BO channels and one

of the 50·channel blocks in conjunction with Commission adoption of

the industry EA settlement proposal described above. The set-aside

would apply only to eligibility to bld on lower ~30 channels which

are not 6ett~8d among the existing incumbents (including retunees)

and which therefore must be licensed through competitive bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receiv~ EA licenses

either individually or as part of a settleme~t group.

B. THB UPPER 200 CHANNELS

Aa noted above, many indu&try participants will support the

general concepts of the commi••ion's upper 300 SMR channel EA

licene1ng auction and relocation decisions. as set forth in the

First Report and Order, if the Commission adopts the pre-auction ~~

settlement.process for the lowtlr 230 9MR channels discuesed herein.

A consensus of commenters assert that these approaches, taken

together, reasonably balance th~ needs of all SMR providers and

will facilitate a more competitive SMR/~S industry. Thi8

includes relocation of upper 200-channel incumbents to th~ lower

channels where they would become i.ncumbents with the right t.o

negoti~te and settle out their channels to obtain EA licen~es.

There are, however, a few aspects of the relocation process

that warrant further discussion: (l) cost sharing/cooperation

among ~ liceo&ees; (2) using Alternative Dispute Resolution
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("ADR") to resolve relocation disputes; and (3) the specifics of

determining "comparable facilities" and "actual c05ts."UI

1. Cost snaringlCooperatign Among EA Licensees

Several commenters 8upportsd the commission'S proposed cost

sharing plan for SA licensees and th~ requ~rement that EA licen.8ea

collectively negotiate with the affected incumbents -ill Such

collective negotiations, they argued, would ufael11tat':~ the

reloeation proc8B8.~1

The Coalition and other commenters agree that an £A licensee

should not be able to delay or 6top the reloeation process for all

affected EA licensees because it cannot Qr dOt:l'J not desire to

retune/relocate an incumbent. Bot~ AMTA and Fer proposed that

those E.~ licensees who ci,10ose to retune/relocate an in::;umbent

should be permit~ed to retune/:reloca\::e thi:: ~ntJ ....{~ .:?-y~ • - even

those channels located in a non~p1ilrticipatin9 EA licensee's

block.ll/ This would prevent a situation where, for example.

Licensee A, is not 1nter~u;ted in retuning the channels of an

181 The:r13 was significant agreerttt!ut among comment~rs that
partitioning and disaggregation should he permitt,d 071 th~ upper
4100 channel blocks. See AMTA at p. 8; EFJ .at p. 3/ Gene·gee
Buainea8 Radio Sy~tema, Inc. at p. 2; Sierra Ele~~ronice at p. 1;
and PCIA at p. 23. Only one party voiced opposition to either
proposal. See Fresno at p. 3 (sublicensing should not be permitted
due to the complexities it could ereate) .

191 See, e.g., AMTA at p. 11; Fresno at ~. 15; per at p. 5;
Digital Radio at p. :3; and Industria.l Telecommunic::at1onG
Association (~IT~") at p. 11.

~/ Digital Radio at p. 3; SMR systems. ~nc. (HSSI~> at p. 3;
UTC .t: p. 7.

~/ AMTA at p. 11.
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incumbent within ~t» channel block. License~ B and License~ C, on

the other hand, who also have a portion of the incumbent's system

in their blocKs, want to retune/relocate that same incumbent.~1

Without some preventive mechanism, LicengeQ A's refusal to

recune/relocate could result in no relocation by anyone since the

inCUmbent's entire system must be r~lo~ated.

LicenlileeiJ Band C. therefore, should be per:-nitt.ed to r.l~cate

the incumbent· s entire system by offering the incumbent their

channels in the lower 80 or the 150 to account for the channel(s)

in .t,1censee A" s :block. After the retuning/relocation i.e complete,

Licensees a and C, who .retuned Cae incumbent etf Licensee A's

channels, would II succeed to all rights held by- the i"C1"un1;)ent vi.s -a-

vis" Licensee A.lll Without thia flexibility .r;r.-.loc~ti~?n co::il,.tld

be unnecessarily delayed and protracted.~41

2. Alternative Dispute Resolution

The comments exhibited mixed reactions to the Commission'$

proposal to employ ADR during the ralocation proee9a. The

C0<l11ition b4!!l ieves that a properly-designed ADR i:tystem can m~et all

concer.ns. It is imperative -- as AM".l.".Oi.\ point~(j o~~o;; ~ .. eha.t t:'H::Irfl be

several arbitration choices.2S1 No arbiter ~hc~ld be usad

unlesa all parties agree. Moreover, all ADR decisions must ~e

'1.2/ Or perhaps the 20-channel block licensee does not hav's
lower 80 and 150 ch~nne15 suitable fer retuning that particular
incumbent .

.all rd. See also Comments of Nextal at pp. 18 -20; 1'C1 at 5 ..

~.I Nextel ~t p. IS.

~/ AMTA at p. 14; Nextel at p. 23.
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One commenter, Centennial Telecommunications, Inc. ("CTI"),

suggests that a "system" should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other, unaffiliated,

parties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed, not affiliated or

interoperable with the retunee's system.

III. CONCLUSION

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

d.Q/ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI' s "system." See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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appealable to the Commi8sion and other appropriate agenci~s, and

all ADR costs should be resolved by the arbiter .s part of the ADR

procesB.z.§.1

3. comparable FacilitieR

Most of the industry agrees that "comparable facilit1~e"

generally require that "a system will perform tomorrow at least as

well as it did yesterday. nll/ There was *ignificant agreement

that comparable facilities mu.st include (1) the same number of

channels, (2) reloeation of the entire system, and (3J the same 40

dBu contour as the original aystem.~/

Critical to the definition of comparable faciliti~s is the

definition of a "system," which should be defined as a base

station or stations and those mobiles that .egularly operate on

those stations. ~ basQ station would be considered located in the

BA .pecified by it6 coordinates. notwithstanding the fact that its

8ervice area may include adjacent geographic &As.AiI A multiple

base station system, by definition, coUld encompas9 multiple EAs.

li.l rd.

~/ See AMTA at p. IS.

~I AMTA at p. 15; Digital Radio at p. 6; EFJ at p. 5; GF and
Partners at p. 3; Industri~l Communications ar.o Electronics at p.
7; SSI at p. 7; and UTe at p. 9.

~I See Nextel at p. 22. See al.o AMTA at p. 16 ( lI syst.E!m"l
inCludes "any base stat10n facility(s) Which are utilized :Oy
mobiles on an inter-related basis, t1nd the mobilelJ that operate on
them."); PC! flt p. 7 ("system" eho~ld be limited to t.hose mobile
units that regularly operate only on those b~8e sta~ions within the
EA lic.~eee's Eh.)
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fulfi 11 the Commission' $ .eguleltory parity mandate and promote

competition among all CMRS competitors.

Respectfully submitted,
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background
The Coalition, including, but not limited to, SMR WON, the American Mobile
Te1econununications Association, Inc. (AMTA). the Personal Communications
Industry Association (PCIA) and Nextel Communications, Inc., rq>resents a large
majority of 800 MHz SMR operators of all sizes, including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents
agreement for the first time among parties that have long had sharp differendes on
the issues in this proceeding. The Coalition respectfully submits that appro.JaI of its
position would result in near-unanimous industry support for EA~based licensing of all
430 SMR channels in this band. as 'well as for auctions and the Commission's
decision to pennit mandatory retuning/relocation of upper·band incwnbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incwnbents, including upper-band retWlees/relocatees and non-SMR
operators, to continue seIVing the public with reasonable opportunities for expansion.
Therefore, the Coalition advocates a channel-by-channel, EA-by-EA settlement
process that will allow all existing licensees, wheth<!I' SMR operators or private,
internal-use systems, to obtain geographiC licenses on current channels witllin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(0 of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process vvould
speed trAAsition from cumbersome site·specific licensing; it would promote rapid
service to the public, and it would allow new entrants to obtain licenses on channels
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuning/relocating upper-
band incumbents. the FCC should require that a retuned system "perfonn tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same

-------------


